














In Long v. State of South Dakota, 2017 S.D. 79, 904 N.W.2d 502, in an inverse 
condemnation action, the State asserted that it was protected from an award of damages 
based upon the doctrine of sovereign immunity because the landowners' claims involved 
the design, construction and maintenance of a public highway. Our Supreme Court 
rejected that defense, holding that the State was not shielded by sovereign immunity from 
the landowners' inverse condemnation claims. Long, ,r 17. The Court further stated: 

[i[20] This Court provided in Rupert that when a condemnor validly 
exercises its authority, the condemnor's "actions cannot be deemed 'tortious' 
or in violation of any 'duty' that is necessary to support a tort." 2013 S.D. 13, 
,r 44, 827 N. W .2d at 71. As a result, we held that even though the Ruperts 
pleaded claims for tort and a taking, the Ruperts' recovery was limited to 
'"just compensation' pursuant to Article VI, § 13, of the South Dakota 
Constitution." Id. Likewise in this case, the State validly exercised its 
authority in constructing, reconstructing, and maintaining Highway 11 from 
the time of construction through the time of the flood. Consequently, a theory 
of tort could not be supported. Landowners properly dismissed their tort 
claim and their recovery was limited to just compensation. 

Proximate or Legal Cause 

In a typical civil case, proximate cause is a question of fact for the jury to determine. 
First American Bank & Trust, NA. v. Farmers State Bank of Canton, 2008 S.D. 83, 756 
N.W.2d 19. As outlined above, however, in an inverse condemnation case the ultimate 
determination of whether government conduct constitutes a taking or damaging is a 
question of law for the court. 

Rupert and Long make it clear that in an inverse condemnation claim, the landowner has 
the burden to prove that the government's action was a legal cause of the invasion that 
led to the damage. Rupert, ,r 17; Long, ,r 23. Proximate or legal cause is a cause that 
produces a result in a natural and probable sequence and without which the result would 
not have occurred. Long, ,r 23. Such cause need not be the only cause of a result. It may 
act in combination with other causes to produce a result. Id.

For proximate or legal cause to exist, "the harm suffered must be found to be a 
foreseeable consequence of the act complained of." Long, ,r 26, quoting Hamilton v. 
Sommers, 2014 S.D. 76, ,r 39,855 N.W.2d 855,867. "This does not mean, of course, 
that the precise events which occurred could, themselves, have been foreseen as they 
actually occurred; only that the events were within the scope of the foreseeable risk." 
Long, ,r 26, quoting Musch v. H-D Co-op., Inc., 487 N.W.2d 623, 625 (S.D. 1992). 
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